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(6) Motion to set aside determination in 
prior review proceedings. If the Service 
denies the alien’s request for release 
from custody, the alien may file a mo-
tion with the Immigration Court that 
had jurisdiction over the merits hear-
ing to set aside the determination in 
the prior review proceedings under this 
section. The immigration judge shall 
consider any evidence submitted by the 
alien or relied upon by the Service and 
shall provide an opportunity for the 
Service to respond to the motion. 

(i) If the immigration judge deter-
mines that the alien has provided good 
reason to believe that, because of a ma-
terial change in circumstances, releas-
ing the alien would no longer pose a 
special danger to the public under the 
standards of paragraph (f)(1) of this 
section, the immigration judge shall 
set aside the determination in the prior 
review proceedings under this section 
and schedule a new merits hearing as 
provided in paragraph (i) of this sec-
tion. 

(ii) Unless the immigration judge de-
termines that the alien has satisfied 
the requirements under paragraph 
(k)(6)(i) of this section, the immigra-
tion judge shall deny the motion. Nei-
ther the immigration judge nor the 
Board may sua sponte set aside a deter-
mination in prior review proceedings. 
Notwithstanding 8 CFR 1003.23 or 1003.2 
(motions to reopen), the provisions set 
forth in this paragraph (k) shall be the 
only vehicle for seeking review based 
on material changed circumstances. 

(iii) The alien may appeal an adverse 
decision to the Board in accordance 
with § 1003.38 of this chapter. The No-
tice of Appeal should state clearly and 
conspicuously that this is an appeal of 
a denial of a motion to set aside a prior 
determination in review proceedings 
under this section. 

[66 FR 56979, Nov. 14, 2001, as amended at 70 
FR 674, Jan. 5, 2005] 

§ 1241.15 Lack of jurisdiction to review 
other country of removal. 

The immigration judges and the 
Board of Immigration Appeals have no 
jurisdiction to review any determina-
tion by officers of the Department of 
Homeland Security under 8 CFR 241.15. 

[70 FR 675, Jan. 5, 2005] 

§§ 1241.16–1241.19 [Reserved] 

Subpart B—Deportation of Ex-
cluded Aliens (for Hearings 
Commenced Prior to April 1, 
1997) 

§ 1241.20 Aliens ordered excluded. 
For the regulations of the Depart-

ment of Homeland Security pertaining 
to the detention and deportation of ex-
cluded aliens, see 8 CFR 241.20 through 
241.25. 

[70 FR 675, Jan. 5, 2005] 

§§ 1241.21–1241.29 [Reserved] 

Subpart C—Deportation of Aliens 
in the United States (for Hear-
ings Commenced Prior to 
April 1, 1997) 

§ 1241.30 Aliens ordered deported. 
For the regulations of the Depart-

ment of Homeland Security pertaining 
to the detention and deportation of 
aliens ordered deported, see 8 CFR 
241.30 through 241.33. 

[70 FR 675, Jan. 5, 2005] 

§ 1241.31 Final order of deportation. 
Except as otherwise required by sec-

tion 242(c) of the Act for the specific 
purposes of that section, an order of de-
portation, including an alternate order 
of deportation coupled with an order of 
voluntary departure, made by the im-
migration judge in proceedings under 8 
CFR part 1240 shall become final upon 
dismissal of an appeal by the Board of 
Immigration Appeals, upon waiver of 
appeal, or upon expiration of the time 
allotted for an appeal when no appeal 
is taken; or, if such an order is issued 
by the Board or approved by the Board 
upon certification, it shall be final as 
of the date of the Board’s decision. 

§ 1241.32 Warrant of deportation. 
A Form I–205, Warrant of Deporta-

tion, based upon the final administra-
tive order of deportation in the alien’s 
case shall be issued by a district direc-
tor. The district director shall exercise 
the authority contained in section 243 
of the Act to determine at whose ex-
pense the alien shall be deported and 
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whether his or her mental or physical 
condition requires personal care and 
attention en route to his or her des-
tination. 

§ 1241.33 Expulsion. 

(a) Execution of order. Except in the 
exercise of discretion by the district di-
rector, and for such reasons as are set 
forth in § 1212.5(b) of this chapter, once 
an order of deportation becomes final, 
an alien shall be taken into custody 
and the order shall be executed. For 
the purposes of this part, an order of 
deportation is final and subject to exe-
cution upon the date when any of the 
following occurs: 

(1) A grant of voluntary departure ex-
pires; 

(2) An immigration judge enters an 
order of deportation without granting 
voluntary departure or other relief, 
and the alien respondent waives his or 
her right to appeal; 

(3) The Board of Immigration Appeals 
enters an order of deportation on ap-
peal, without granting voluntary de-
parture or other relief; or 

(4) A Federal district or appellate 
court affirms an administrative order 
of deportation in a petition for review 
or habeas corpus action. 

(b) Service of decision. In the case of 
an order entered by any of the authori-
ties enumerated above, the order shall 
be executed no sooner than 72 hours 
after service of the decision, regardless 
of whether the alien is in Service cus-
tody, provided that such period may be 
waived on the knowing and voluntary 
request of the alien. Nothing in this 
paragraph shall be construed, however, 
to preclude assumption of custody by 
the Service at the time of issuance of 
the final order. 

[62 FR 10378, Mar. 6, 1997, as amended at 65 
FR 82256, Dec. 28, 2000] 

PART 1244—TEMPORARY PRO-
TECTED STATUS FOR NATIONALS 
OF DESIGNATED STATES 

Sec. 
1244.1 Definitions. 
1244.2 Eligibility. 
1244.3 Applicability of grounds of inadmis-

sibility. 
1244.4 Ineligible aliens. 

1244.5 Temporary treatment benefits for eli-
gible aliens. 

1244.6 Application. 
1244.7 Filing the application. 
1244.8 Appearance. 
1244.9 Evidence. 
1244.10 Decision by the director or Adminis-

trative Appeals Unit (AAU). 
1244.11 Renewal of application; appeal to 

the Board of Immigration Appeals. 
1244.12 Employment authorization. 
1244.13 Termination of temporary treat-

ment benefits. 
1244.14 Withdrawal of Temporary Protected 

Status. 
1244.15 Travel abroad. 
1244.16 Confidentiality. 
1244.17 Annual registration. 
1244.18 Issuance of charging documents; de-

tention. 
1244.19 Termination of designation. 
1244.20 Waiver of fees. 

AUTHORITY: 8 U.S.C. 1103, 1254, 1254a note, 8 
CFR part 2. 

SOURCE: Duplicated from part 244 at 68 FR 
9841, Feb. 28, 2003. 

EDITORIAL NOTE: Nomenclature changes to 
part 1244 appear at 68 FR 9846, Feb. 28, 2003, 
and 68 FR 10357, Mar. 5, 2003. 

§ 1244.1 Definitions. 
As used in this part: 
Brief, casual, and innocent absence 

means a departure from the United 
States that satisfies the following cri-
teria: 

(1) Each such absence was of short 
duration and reasonably calculated to 
accomplish the purpose(s) for the ab-
sence; 

(2) The absence was not the result of 
an order of deportation, an order of 
voluntary departure, or an administra-
tive grant of voluntary departure with-
out the institution of deportation pro-
ceedings; and 

(3) The purposes for the absence from 
the United States or actions while out-
side of the United States were not con-
trary to law. 

Charging document means the written 
instrument which initiates a pro-
ceeding before an Immigration Judge. 
For proceedings initiated prior to April 
1, 1997, these documents include an 
Order to Show Cause, a Notice to Ap-
plicant for Admission Detained for 
Hearing before Immigration Judge, and 
a Notice of Intention to Rescind and 
Request for Hearing by Alien. For pro-
ceedings initiated after April 1, 1997, 
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